PUBLIC ARTWORK SERVICES AGREEMENT

THIS AGREEMENT is entered into as of this __ day of , 2021, by and between the City of
Seguin, a Texas home-rule municipality (the “City”), and Nathan Beversdorf and Burr Rasmussen
(collectively “the Artist”).

A.  The City of Seguin is undertaking programs designed to incorporate works of art into the
public places; and

B.  Artist has submitted a proposal for a rendering of an eagle carved into an existing stump in
Starcke Park without cost to the City and the City’s Parks Board has approved the
“Project”; and

C. The parties wish to memorialize their understandings about the Project in a binding contract.

NOW THEREFORE, in consideration of the promises and obligations set forth below, the parties
agree as follows:

1. Scope of the Work.

Artist must furnish all the materials and perform all the work for the Project as shown on the drawings
attached as Exhibit A and incorporated by reference into this Agreement. The Project consists in
general terms of the design, and fabrication. The Artist’s work must be of high quality, in compliance
with generally accepted standards of workmanship, and in conformity with this Agreement.

The City agrees to provide the items or services as shown on the attached Exhibit B and incorporated
by reference into this Agreement.

2. Protection, Prevention of Site Access and Risk.

The Artist is performing all the work without use of employees or other agents. The Artist must always
use reasonable efforts to safely guard the Project, the City's property, and adjacent property, including
underground utilities, from damage, injury or loss in connection with the Project. Artist shall provide,
erect, and maintain barricades, fences, or other barriers to warn the public and safe guard the site and
shall take such other precautionary measures as are reasonably necessary to protect persons, property,
and the work done under this Agreement.

During installation of the Project, Artist shall clean up the site at reasonable intervals and at other
times when directed by the City. At all times while finish work is being accomplished, the site shall
be kept clean, free of dust, construction debris and trash. Directly upon completion of the Project,
Artist shall remove from the site all equipment and any waste materials not previously disposed of,
leaving the site thoroughly clean.

The Artist must protect the Project and related materials from damage due to the nature of the work,
the elements, carelessness of the Artist, or from any cause until the completion and acceptance of the
Project by the City. The Artist assumes all risk of loss or damages under this agreement arising out of
the nature of the work, the elements, carelessness of the Artist, or from any other causes which may



be encountered in the performance of the work, until final acceptance of the Project by the City,
except loss or damage proximately caused by the City, its employees, agents or other contractors.

3. Time of Completion and Formal Acceptance.

The Project shall be fully installed and completed by Artist within go days unless delays are caused
by the City, or by events beyond the control of both parties, at which time completion may be
amended. Any extensions of time must be agreed to in writing by both parties.

The Artist must notify the City when the Project is fully installed and complete. No more than thirty
(30) days after receiving such notice, the City will provide the Artist a written response, informing
the Artist that either (i) the City agrees that the Project is fully installed and is complete consistent
with the terms of this Agreement, and the City formally accepts the Project as completed (“Letter of
Acceptance”); or (ii) the City does not consider the Project to be completed due to unresolved issues
or defects that remain, and describing the outstanding issues or defects and the time frame in which
the Artist must then cure before the City will issue a Letter of Acceptance.

The Project is not finally complete for purposes of this Agreement until the City has issued a Letter of
Acceptance (“Final Acceptance.”). Once the City has issued a Letter of Acceptance the City will be
the sole owner of the Project.

4. City Representative.

The City will designate its project representative who will make all necessary and proper decisions
with reference to the Project within the scope of his or her authority. The Artist must direct all
requests for clarification or instruction to the City representative. The City has assigned Kyle Kramm
to serve as the City’s Representative to the project.

5. Design and Construction Fee.

Artist has offered and agreed to provide the work free of charge to the City.
6. Ownership and Rights Related to the Project.

6.1.  Ownership. Ownership of the Project shall pass to the City upon Final Acceptance. The Artist
shall confirm in writing that ownership of the Project belongs to the City. Artist hereby irrevocably
assigns, conveys and otherwise transfers to City and its respective successors and assigns title to the
Project.

6.2.  Reproduction. In view of the intention that the Project in its final dimensions shall be unique,
Artist shall not make any additional exact duplicate reproduction of the final Project, nor shall Artist
grant permission to others to do so except with the written permission of the City. Artist grants to the
City and its assigns an irrevocable license to make two-dimensional reproductions of the Project for
non-commercial purposes, including, but not limited to, reproductions used in advertising,
brochures, media publicity, and catalogues or other similar publications, provided that these rights
are exercised in a tasteful and professional manner and not to market goods or services. The Artist,
however, may use photographic reproductions of the Project in its portfolio, in critical and scholarly
writings, or for non-commercial purposes, including reproductions used in advertising brochures,
media publicity, and catalogues or other similar publications.



6.3. Credits. Any two-dimensional reproduction by the City shall contain a credit to Artist and
display a copyright notice. Artist shall use its best efforts to give a credit reading substantially, “an
original work owned and commissioned by the City of Seguin,” in any public showing of the Project
or reproductions thereof.

6.4.  Copyright Notice. The Artist shall place a copyright notice on the Project that informs the
public that a work is protected by copyright, identifies the copyright owner, and shows the year of
first publication.

6.5. Registration. If the copyright is registered with the U.S. Copyright Office, the Artist shall
provide the City with the Copy of the application for registration, the registration number, and the
effective date of the registration.

6.6. Rights under the Visual Artists’ Rights Act. To the extent the uses, modification, destruction
or removal of the Project under this Agreement affect any rights Artist may have under the provisions
of federal or state law, including the 1990 Visual Artists’ Rights Act under 17 U.S.C. §106A(a) and §u3,
the Artist hereby knowingly waives any rights provided by those laws.

6.7.  Right of First Refusal. Artist shall have the right of first refusal to any sale or donation of the
Project during the ten years following submission of the Letter of Acceptance. Such right of first
refusal shall be exercised by written notice to the City within thirty days of written notification by the
City. Ifthe Artist elects to exercise its right of first refusal it shall pay all costs associated with removal
of the Project as set forth in section 7.2, below. If the City decides to donate or sell the Project, the
donee or buyer of the Project (i) will assume all of the City’s duties toward the Artist stated herein;
(ii) will be obligated to defend and indemnify the City with respect to such duties; and (iii) will take
the Project subject to all of the Artist’s rights as stated herein. The donee or buyer shall be given a
copy of this executed Agreement at the time of the donation or sale. The City will endeavor to notify
the Artist of such donation and sale and of the identity of the donee or buyer. In the event the Artist
does not exercise his/her right of first refusal, the City may proceed to sell or donate the Project.

7. Maintenance, Repairs and Restoration.

7.1.  Maintenance. The City recognizes that maintenance of the Project on a regular basis according
to the maintenance instructions is essential to the integrity of the Project and that the Artist has
agreed to maintain the Project for a period of two years after acceptance by the City. After the two-
year period, the City will be solely obliged to maintain the Project. The City shall nonetheless have
the right to determine, in its sole discretion, when and if maintenance, repairs, and restorations to
the Project will be made. To the extent practical and if the Artist has provided a current address
pursuant to Section 13, during the ten years following submission of the Letter of Acceptance, the
Artist shall be given the opportunity to consult on repairs or restorations in addition to those
described in the maintenance instructions.

7.2.  Removal, Relocation, or Destruction. Nothing in this Agreement shall preclude any right of
the City in its sole discretion to (i) remove the Project from public display; (ii) move or relocate the
Project to another location selected by the City for public display; or (iii) destroy the Project.

If the City shall at any time decide to destroy the Project, the City shall notify the Artist and offer the
Artist a reasonable opportunity to recover the Project at no cost to the Artist, except for an obligation



of the Artist to indemnify and reimburse the City for the difference between the City’s cost to recover
the Project and the City’s cost to destroy the Project, as reasonably determined by the City. Without
limiting the generality of this section, the Artist agrees that his rights in connection with the
destruction of the Project are as described in this section; the Artist waives any greater or other rights
which he might have in connection with the removal or destruction of the Project under 17 U.S.C.
8106A(a) and §1u13.

8. Warranties.

8.1 Uniqueness. The Artist represents and warrants to the City that the Project is artistically
unique and agrees not to create or be involved in the creation of an identical artwork within 100 miles
of Seguin, Texas. Additionally, Artist represents and warrants that:

A. The Project is solely the result of the artistic effort of the Artist;

B. Except as otherwise disclosed in writing to the City prior to the time of execution hereof, the
Project is unique and original and does not infringe upon any copyright and any other property or
personal right;

C. That neither the Project delivered hereunder, nor a duplicate thereof, has been accepted for sale
elsewhere; and

D. The Project is free and clear of any liens or claims or encumbrances from any source whatsoever.

E.  The Artist shall defend and indemnify the City if a third party asserts a copyright infringement
or claim involving the Project.

8.2. Workmanship. Artist warrants to City that all work performed will be performed in a
workmanlike manner.

8.3.  Materials. The Project, as fabricated and executed, will use materials that are of good quality,
fit for the selected purpose, within manufacturer tolerances and warranties, and free from all faults
and defects not inherent in the quality required.

8.4. Defects & Deficiencies. Any work or material that is found to be defective or deficient, Artist
will, without cost to City, correct it promptly after receipt of a written notice from the City, unless
City has previously issued a Change Order accepting the defect or deficiency or City is the cause of
the defect or deficiency, for example installation error.

For a period of two (2) years from the date of the City’s Final Acceptance of the Project, the Artist
agrees to replace or correct any material defects in the Project and that relate to a defect in the design,
workmanship, or materials. The City shall give notice to Artist of any observed material defect. If
Artist fails to cure any such material defects, or to make arrangements to do so within a reasonable
time satisfactory to the City, the City has the right to arrange for such replacements or corrections,
and Artist must reimburse the City for the costs of any such replacements or corrections. If the City
asks Artist to repair damage caused to the Project not related to the design, workmanship, or
materials, for example by vandalism, collision, extreme environmental conditions, or other
unforeseeable causes, the City will reimburse Artist for reasonable material and labor costs for such



repairs, except to the extent such damage is due to a defect in design, workmanship or materials used
in Project.

This warranty and guarantee excludes any responsibility on the part of Artist to remedy any defect or
deficiency caused by any abuse, misuse, or failure to properly maintain by City or others, and changes
or modifications not performed by Artist.

In the event of any alteration or damage to the Project, whether intentional or accidental, the Artist
shall have the right to disclaim authorship of the Project and upon written request of the Artist to
the City shall remove the identification plaque at its own expense.

9. Indemnification.

THE ARTIST SHALL DEFEND, RELEASE, INDEMNIFY, AND SAVE AND HOLD HARMLESS
THE CITY FROM ANY AND ALL CLAIMS, DEMANDS, SUITS, LIABILITIES, ACTIONS, CAUSES
OF ACTION, OR LEGAL OR EQUITABLE PROCEEDINGS OF ANY KIND OR NATURE,
INCLUDING WORKER’S COMPENSATION CLAIMS OF OR BY ANYONE WHOMSOEVER TO
THE EXTENT THAT SUCH CLAIMS, LOSSES, DAMAGES, OR EXPENSES ARE CAUSED BY THE
ARTIST’S INTENTIONAL OR NEGLIGENT ACTS, ERRORS, OR OMISSIONS, INCLUDING ACTS
OR OMISSIONS OF THE ARTIST OR HER OFFICERS, EMPLOYEES, REPRESENTATIVES,
SUPPLIERS, INVITEES, LICENSEES, SUB-CONTRACTORS, CONTRACTORS, AND AGENTS.
PROVIDED, HOWEVER, THE ARTIST NEED NOT INDEMNIFY AND SAVE HARMLESS THE
CITY, ITS OFFICERS, AGENTS, AND EMPLOYEES FROM DAMAGES PROXIMATELY
RESULTING FROM THE NEGLIGENCE OF THE CITY’S OFFICERS, AGENTS, AND EMPLOYEES.
THIS INDEMNITY CLAUSE SHALL ALSO COVER THE CITY’S REASONABLE DEFENSE COSTS
IN THE EVENT THAT THE CITY, IN ITS SOLE DISCRETION, ELECTS TO PROVIDE ITS OWN
DEFENSE. ANY INSURANCE COVERAGE CONSTITUTES THE MINIMUM REQUIREMENTS
AND SAID REQUIREMENTS SHALL IN NO WAY LESSEN OR LIMIT THE LIABILITY OF THE
ARTIST UNDER THE TERMS OF THE AGREEMENT. THE ARTIST SHALL PROCURE AND
MAINTAIN AT HIS OWN EXPENSE AND COST ANY ADDITIONAL KINDS AND AMOUNTS OF
INSURANCE THAT IN HIS JUDGMENT MAY BE NECESSARY FOR HIS PROPER PROTECTION
IN THE PROSECUTION OF THE SERVICES HEREUNDER. THIS INDEMNITY CLAUSE SHALL
SURVIVE TERMINATION OF THIS AGREEMENT.

10. Termination/Default.

A. Termination. The City may terminate this Agreement on no less than fourteen (14) days
written notice to the Artist. In such event the City will compensate Artist for all services performed
and materials provided or procured to the date Artist receives the notice of termination, together with
reasonable expenses and prorated profit then due, unless the parties agree otherwise in writing.

B. Default. Each and every term and condition of this Agreement is deemed to be a material
element of this Agreement. If either party fails or refuses to perform according to the terms of this
Agreement; it may be declared in default thereof. A declaration of default by either party must be
made in writing to the other party, describe how the allegedly defaulting party has failed to perform
according to the terms of this Agreement, and provide an opportunity for consultation with the other
party to review what steps may be necessary to cure the default.



C. Remedies Upon Default. If one party declares the other in default of this Agreement and
performance is possible, the allegedly defaulting party will have a period of fourteen (14) days within
which to cure the default. If the allegedly defaulting party fails to correct the default or timely
performance is not possible, the party declaring default may elect to: (1) immediately terminate the
Agreement; (2) treat the Agreement as continuing and require specific performance; and/or (3) avail
itself of any other remedy at law or equity. Ifeither party elects to terminate the agreement for default,
termination will be effective upon the mailing, by the terminating party, of written notice of
termination to the defaulting party and the City will compensate the Artist for all services
performed and materials provided or procured in accordance with the terms of this Agreement up
to the point of termination and the Artist will deliver or otherwise make available all design plans,
sketches, fabrications, or other materials that the Artist may have created or purchased in
performance of the Agreement up to the point of termination.

11. Miscellaneous Provisions.

A. Assignment. Artist understands that the City enters into this Agreement based on the special
abilities of Artist and that the City considers this Agreement to be an agreement for personal services.
Accordingly, Artist must neither assign any responsibilities nor delegate any duties arising under this
Agreement without the prior written consent of the City.

B. Independent Contractor. The relationship between the Artist and the City is that of an
independent contractor. The Artist shall not be deemed to be, nor shall it represent itself as, an
employee, partner, or joint venturer of the City. No employee or officer of the City shall supervise the
Artist. The Artist is not entitled to worker’s compensation benefits and is obligated to directly pay
federal and state income tax on money earned under this Agreement.

C. Governing Law. This Agreement is governed by the laws of the State of Texas. Any suit
between the parties shall be brought only in the courts of Guadalupe County, Texas.

D. Notice. Any notice or other communication given by either party to the other related to this
Agreement must be hand delivered; sent by a commercial carrier; or sent by mail, addressed to the
party at its address as set forth below. The notice or other communication will be effective on the
date it is delivered or on the third business day after being sent, whichever comes first.

If to the City:

Kyle Kramm
kkramm@seguintexas.gov
116 North Camp Street
Seguin, Texas 78155

If to the Artist:
Nathan Beversdorf
1712 Ilka Switch
Seguin, TX 78155

The Artist shall notify the City of changes in his address. The failure to do so, if such failure prevents
the City from locating the Artist, shall be deemed a waiver by the Artist of the rights granted to or
retained by the Artist in this Agreement, the exercise of which requires response by the Artist. A
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mailing of notice by the City by certified mail with return receipt requested to the address of the Artist
or of his attorney currently on file with the City at the time of such mailing shall be deemed to be an
adequate notification effort by the City hereunder.

E. Entire Agreement. This document constitutes the entire agreement between the parties and
supersedes all prior understandings and discussions. This Agreement may only be modified in writing
by an amendment signed by both parties.

F. Employees.  Artist warrant that no other persons other than the Artist named herein shall
work on the Project.

G. Authority.  Artist warrants that the individuals executing this Agreement are properly
authorized to bind the Artist to this Agreement.

H. Headings. The captions and headings set forth herein are for convenience of reference only
and shall not be construed as to define or limit the terms and provisions hereof.

L. Severability. Ifany part, term, or provision of this Agreement is held by the Courts to be illegal
or in conflict with any law of the State of Colorado, the validity of the remaining portions or provisions
shall be unaffected, and the rights and obligations of the Parties shall be construed and enforced as if
the Agreement did not contain the particular part, term, or provision held to be invalid.

J. Disputes. The parties agree to use the principles of collaboration and cooperation, to identify
and engage in measures to prevent and resolve potential sources of conflict before they escalate into
disputes, claims or legal actions. The Parties agree that any and all claims, controversies, breaches or
disputes arising from or related to this Agreement, including those pertaining to the formation,
construction, performance, applicability, interpretation, or enforceability of this Agreement is subject
to a requirement to mediation in Colorado prior to filing any lawsuit.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year
first above written.

ARTIST:

Nathan Beversdorf Burr Rasmussen

CITY OF SEGUIN

Steve Parker, Seguin City Manager



EXHIBIT A
PROJECT




EXHIBIT B
MATERIALS AND/OR SERVICES PROVIDED BY CITY

Barricades for use to assist in crowd control






